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Court of Appeals of the District of Columbia 


No. 5165. I 

I 

Bertha Janof, Plaintiff in Erro^, 

I 

vs. I 

Mrs. John T. Newsom, Trading, j&c. 


1 Municipal Court of the District of Columbia. 

i 

No. A-6544. I 

Bertha Janof, Plaintiff, | 

i 

vs. I 

Mrs. John T. Newsom, Trading as the Eurek^ p]m])loyinent 

Exchange, Defendant. I 

I 

United States of America, 

District of Columbia, ss: | 

Be it remembered. That in the Municipalj Court of the 
District of Columbia, at the City of Washijigtoii, in said 
District, at the times hereinafter mentioned,! the following 
papers were filed and proceedings had in the labove entitled 
cause, to wit: | 

2 Declaration, \ 

Filed November 18, 1929. | 

In the Municipal Court of the District of j Columbia. 

No. A-6544. 

Bertha Janof, Plaintiff, ! 

vs. I 

I 

Mrs. John T. Newsom, Trading as the Eurekh Employment 

Exchange, Defendant. | 

Declaration. I 

j 

The plaintiff, Bertha Janof, sues the defendant, Mrs. 
John T. C. Newsom, trading under the firm n^e and style 
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of Eureka Employment Excliang'e, for that, whereas, liere- 
tofore, to wit, on the 22nd day of Marcli, 1928, and for a 
long* time prior thereto, the defendant was engaged in the 
business of conductings an emi)loyinent agency in the Dis¬ 
trict of Columbia, and on, to wit, the 21st day of Mareh, 
1928, the plaintitT, who is a housewife, residing at 4M11 Sec¬ 
ond Street X. W., in the City of Washington, District of Co¬ 
lumbia, a]>])lied to the defendant for a servant, and on said 
date the defendant sent to the i)laintiff a female servant who 
gave the name of flattie Xixon, the defendant having re- 
ceived a fee, remuneration, profit or oilier consid(‘ration, 

either directIv or indirectIv, and it liecame and was tlu‘ 

• • 

duty of the defendant by ])rovision of la// then in forc(‘ in 
iTie District of Columbia, wlumever ])ossil)le, befon* recom¬ 
mending or sending said servant as an (Mn]doye(‘, to obtain 
the names and addresses of former employers or persons to 
whom the said Mattie Xixon was known, and to entei* such 
information in a register ko])t for that ])ur])os(‘, and to com¬ 
municate orally or in writing with at least one of the ])er- 
sons named as refe,r(‘nce by the said Mattii* Xixon, and to 
keej) on tile in the defendant's ])la(*e of business tin* n‘sult 
of such inve^/tiration, but so it is that the defendant 
o failed and neglected to obtain such ref(‘renc(‘s from 
the said Mattie Xixon, and failed and negl(H*t(‘d to 
make anv investigation as to the lionestv and integrity or 
of anv nature whatsoever, and wholly failed and negh‘cted 
to communicate orally or in w//iting with any person men¬ 
tioned as a reference by the said Mattie Xixon, if any were 

• ♦ 

so mentioned, although it was ])Ossible foi* the defendant so 
to do, and the said defendant did, on to wit, the 21st day of 
March 1928, send l^ie said Mattie Xixon to the ])laintiff's 
home, and did fail ^o furnish the ])laintiff with any i*efer- 
ence, as required bydaw to do so as aforesaid, although the 
])lainliff did not voluntarily waive in writing such investi¬ 
gation or references which investigation was recpiired by 
law to be made unless the ]daintiff had voluntarily waiyed 
ill writing such incestigation, ami the said Mattie Xixon, 
who was sent by the defendant to the ])laintiff as a seiwant 
as aforesaid was a thief, and did, on to wit, the 22nd day of 
March 1928, feloniously steal and carry awav goods and 
chattels belonging to and owned by the plaintiff, consisting 
of wearing apparel, jewelry, beaded handbag, pocket-books 
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and candle sticks and other articles of valu^, of the total 
value of Nine Hundred and Sixty-Five Dollars ($96r)) and 
the plaintiff says that the failure of the defeiujlant to comply 
with the duties imposed upon her by law as aforesaid was 
the proximate cause of the loss to the plaintiff, because an 
investigation as required by law would have disclosed that 
the said Mattie Nixon was a person unwortlui of trust, and 
the plaintiff has been damaged in tlie aforesaijd sum by rea¬ 
son of the unlawful and negligent acts of the! defendant as 
aforesaid, wherefore the plaintiff' claims of the defendant as 
damages the sum of Nine hundred and sixtv-tive dollars 
($965) besides costs of this suit. 

LEON PRETZFELliEK, 

AttoDU'D for Plahiflff. 

Defendant's Pleas. i 

i 

Filed December 18, 1929. | 

! 

_ I 

1. For plea to the declaration defendant ad|mits that she 
has conducted an employment agency, that plaijntiff', a house¬ 
wife, made application to lier for a servant^ and did not 
waive investigation or ref(*rences, and that s)ie received a 
fee from one Mattie Nixon, whom slie kmt to ])lain- 

j * 

4 tiff’s house as a servant in res])onse tojsaid ap])lica- 
tioii; but she denies that she failed to iiivestigate the 
references of the said Mattie Nixon before sending her to 
plaintiff’s house as aforesaid, and says that before so send¬ 
ing her she had oral communication with at legist one refer¬ 
ence of the said servant, and that said reference represented 
herself as being without complaint against thelsaid servant. 
She says that for lack of information she can ^leither aflirm 
nor deny that the said flattie Nixon ever arrived at ])lain- 
tiff’s house, or accepted employment with plaintiff; or that 
Mattie Nixon was a thief, or stole or carried a\\|ay any prop¬ 
erty belonging to plaintiff or any one else; cjr that plain¬ 
tiff owned or possessed any of the goods setj forth in her 
amended bill of particulars, or any other fact^ whatsoever 
in regard thereto. She denies that she has jvioiated any 
duty owed to plaintiff in the premises; that |plaintiff has 
suffered any loss by reason of any alleged violMion of duty 
by defendant; or that an investigation as reqjuired by law 
would have shown the said Mattie Nixon to! have been a 
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thief or unworthy of trust; and states that to the ])est of lier 
knowledge and belief at and before the time slie dispatched 
Mattie Xixon to plaintiff's house as aforesaid, she had 
always believed the said Mattie Xixon to l)e an honest, 
reputable person. And defendant })rays judgment in her 
favor, with costs. 

2. For a second plea to the declaration defendant admits 
tliat slie has conducted an em])loyment agency, that plain¬ 
tiff, a housewife, made a])])lication to her for a servant, and 
did not waive investigation of references, and that she re¬ 
ceived a fee from one Mattie Xixon, whom she sent to ])lain- 
tiff's house as a sm'vant in response to said a])])lication: 
l)ut she denies that slie failed to investigate the references 
of the said Mattie Xixon before sending her to ])lain1iff's 
house as aforesaid, and savs that before* so sending her sin* 
had oral communication with at least one refen‘nce of the 
said servant, and that said reference i‘e])i‘esented herself as 
being without com])laint against the said servant. She 
says that for lack of information slu* can neitlier aflirm nor 
deny that the said flattie Xixon ever arrived at ])lain- 
5 tiff's house, or accei)ted enpdoyment with ])laintiff: 

or that Mattie Xixon was a thief, or stole or carried 
away any property belonging to |)laintiff or any one (*lse; 
or that plaintiff owned or ])ossessed any of the goods set 
forth in her aTuended bill of ])articulars, or any other fa<-ts 
whatsoever in regard thereto. She denies that she has ever 
violated any duty owed to ])laintiff in the ])remises: that 
])laintitf has suffered anv loss bv reason of anv alleged vio- 
lation of duty by defendant: or that an investigatio]i as re¬ 
quired by law would have shown the said flattie Xixon to 
have been a thief or unworthy of trust; and states that to 
the best of her knowledge and belief at and before the time 
she dispatched flattie Xixon to plaintiff's house as afore¬ 
said, the said flattie Xixon had always conducted herself 
as and possessed the reputation of an honest ])erson. And 
further defendant says that at the times of the ap])lication 
for a servant by plaintiff and the dispatch of Mattie Xixon 
to plaintiff as aforesaid, defendant was not acting as agent 
of plaintiff, and owed plaintiff no duty of diligence or in¬ 
spection of references; that she received no compensation 
of any kind from plaintiff; and that plaintiff has never 
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leiulGred her any compensation. Wlierefolre defendant 
prays judgment in her favor, with costs. I 

3. For a third plea to the declaration def(indant admits 
that she has conducted an employment agency, that plain- 
tilT, a housewife, made application to her for a servant, and 
did not waive investigation of references, and that she re¬ 
ceived a fee from one Mattie Nixon, whom shejsent to plain¬ 
tiff's house as a servant in response to said apjplication; but 


references of 
to plaintiff’s 


she denies that she failed to investigate the 
the said ]\Iattie Nixon l)efore sending her 
house as aforesaid, and says that before so sending her she 
had oral communication with at least one ret|erence of the 
said servant, and that said reference represen|:ed herself as 
being without complaint against the said servant. She 
savs lliat for lack of information she can neither aftirm nor 
deny that the said Mattie Nixon ever arrived!at plaintiff's 
house, or accepted employment with plaintiff ;| or that IMat- 
tie Nixon was a thief, or stole or carried away |any property 
l)elonging to plaintiff or any one else; dr that plain- 
() tilf owned or ])ossessed any of the goodd set forth in 
her amended bill of particulars, or any other facts 
whatsoever in regard thereto. She denies ^hat she has 
violated any duty owed to plaintiff in the premises: that 
])laintiff has suffered any loss by reason of! any alleged 
violation of dutv bv defendant: or that an investigation as 
re(]uired by law would have shown the said Maittie Nixon to 
have been a thief or unworthy of trust; and iltates that to 
the best of her knowledge and belief at and before the time 
she disj)atched .Mattie Nixon to plaintiff’s ho^se as afore¬ 
said, th(' said Mattie Nixon had always conducted herself 
as and possessed the re])utation of an honest pjerson. Fur- 
tliei’ defendant denies tliat she was the agent qf plaintiff in 
the ])remiscs, that she owed a duly to plaintiff tjo investigate 
any i-eferimces of ]\Iattie Nixon, and says t]iat any loss 
which ])laintilf may have sustained was due jo plaintiff’s 
own neglect and (hd'ault, and that plaintiff negligently ex- 
l)osed the goods alleged to have been taken the alleged 
thief, and that said negligent exposure was tlje proximate 
cause of said loss. And defendant prays judgment in her 


favor, with costs. 


CHAKLES H. HOUSTON, 
CHARLES W. C. WILLIAMS, 

Attorneys for t)efe7idant. 


I 
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Fiudivg. 

(.Min. 43, P. 332. Dee. 18, 1929.) 

Como now ilio pnrtios horoto and this cause being heard 
and sidmiittod, the court linds in favor of the Defendant. 

.J }i(1 rjmeni. 

{.Min. 43, P. .34S. Dec. 24, 1929.) 

It a])])(‘aring under Pule of (’ourt tliat Judgment on find¬ 
ing in this cause* should bo ontorod it is so ordered. Wliero- 
foi-(‘, it is cousidoi’t'd that the Plaintiff take nothing by this 
action, that the d(‘iondant go hence without day, be fore 
notiling held and i-ccover of tlu* Plaintiff its: costs of de- 
fen so. 

7 1‘hh‘d Jan. :9, 1!>3(), .Municipal C’ourt, District of 

(’olnmbia. 

r.\rii:i) Si'Air.s or .\.mki:ica, sn: 

4'he President of the rnite*d States to the Honorable Mary 
O'J'ooh*, Judge of the* .Munici])al Court of the District of 
('olumhia, (ireeting: 

Decause in the rt‘cord and ])roceedings, as also in the 
r(‘nditiou of tin* Jiulgmeiit of a ])lea which is in the said 
Municipal Court, berore you, l)i‘tween Bertha Janof, I^lain- 
tilT, and .Mr<. d<‘!!n ’W .Xewsom. Defendant, Xo. A-()o44, 
a manifest error hath happened, to the great damage of the 
said Plaintiff, as i)y lu‘r complaint appears. M’e being will¬ 
ing that error, if any hath been, should be duly corrected, 
and full and sjieedy ju>tice done* to the parties aforesaid 
in this b(‘half, do couiniaud you, if judgment be therein 
giv(*n, that tlu‘n. uiuh*!* your seal, distinctly and openly, you 
send tin* rivord and ])ro<‘eediugs aforesaid, with all things 
conciu-ning the siinn*. to tin* Court of Appeals of the District 
of Columbia. log(‘ther with this writ, so that you have the 
same in tin* said (’oin-t of App(‘als, at Washington, within 
20 days from tin* settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sutheient cause shall 
allow: that the record and proceedings aforesaid being in¬ 
spected, the said C’ourt of Appeals may cause further to be 
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I 

I 

done tlierein to correct that error, what of riglit and accord¬ 
ing: to the laws and customs of the United States should be 
done. I 

Witness the Ilonoi-able George E. ^Martin,IChief Justice 
of the said Uourt of A])peals, the 4th day of January, in the 
vear of our Lord one tliousand nine hundred and thirty. 

* I • 

[Seal Court of Appeals, District of Colunibia.] 

IIEXRV W. HODGt^S, 

Clerk of the Court of 4^ppeals 

of the District Columbia. 

.Allowed bv 

GEORGE E. MARTIN, I 

Chief Justice of the Court of | 

A})peals of tJ/c District of Colombia. 

f Eudoi’sed :] Fil(‘d daii. D, D.'M, Alunicipal Court, District 
of Columbia. | 

8 Assinumeut of Errors. i 

'■ ■ i 

Filed January 17, 1930. I 

The Coui’t erred as follows: j 

1. In holding that the defendant was notlliable to the 
])laintiff as claimed in ])laintiff's declaratioi 
lowing- gTOunds: 

1. That the liiiding- for the defendant was co 

2. That tlie finding for tlu* defendant was contrary to the 
<‘vidence. 

3. That the facts in the case are legally insufjlicient to jus 

tifv or support tlii‘ linding. i 

LEON PRETZFELDER, 
JOSEPH D. AIlLPfNKAL 

Attorneys far Plai)itiff. 

I 

Xiificc of Siiliiiilssinii tif Bill of KxrrpUdiix 

Filed .laiinarv 24th, 1930. 

(’harles 11. Houston, Esq., 

Attorney for the Defendant, 

01') F Street N. W. 

Dear Sir: 

Please take notice that the bill of exceptions! in the above 
entitled cause, copy of which has been sent youj, will be sub- 


, on the fol- 
itrarv to law. 
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mitted to Judge O'Toole for settlement on Wednesday, 
Januarv 29th, 1930, at ten o’clock A. M. 

! LEOX PRETZFELDER, 

JOSEPH D. MILEXKY, 

I Attorneys for Plaintiff. 


Service of co])y of above notice acknowledged this — day 
of Januarv, 1930. 

(TIARLES II. IlOUSTOX, 

! Attorney for Defendant, 

Bv W. R. HOUSTOX. 
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In the Municipal (’ourt of the District of (’olumbia. 


X^o. A-6544. 


Bertha Janof, Plaintiff, 
vs. 

Mrs. John T. (’. Xkwsom, Trading as the Eureka Employ¬ 
ment Exchange, Defendant. 


Bill of Exceptions. 


Be it remembered, that at the trial of this case, before 
Judge .Mary O'Toole, on the 18th day of December, 1929, 
without a jury the material evidence bearing upon the issue 
in the case, was substantiallv as follows: 


Bertha Jancf, tlu‘ ])laintitT, testilied that she called the 
(U‘fendant l>y teh'phone rni March 21st, 1928, for a servant, 
and (lefiMidant told her she had a woman in the office named 
Matti(‘ Xixon, whom she had sent to an Armv officer about 
one year before, and whom she recommended as being 
al- ]-ight: that sin* did not give her the name or address of 
the Armv otlicm*: that the servant was sent to her, and 


when she arrived she asked her for lu‘r references, and the 
servant replied she had none, but plaintiff kept her because 
the defendant had sent her and recommended her; that the 
next morning, while plaintitf was absent at market, the serv¬ 
ant committ(‘d tluMtludf, whi(‘h was discovered by plaintiff 
upon her return home, and she immediately communicated 
with defendant to advise her of the robberv, and to verifv 
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j 

the home address of the servant, which was jgiven by the 
defendant as 1719 First Street, N. W.; that iblaiiitiff went 
to this address with officer Earl C. Rhue, ani;l they found 
that Mattie Xixon did not live there. Plainiiff identified 
the stolen articles as shown in the bill of particulars, and 
stated the values of same to be as shown in tl^e l)ill of })ar- 
ticulars, describing each article and its valimjtion, item by 
item. i 

t 

I 

Earl C. Rhue, ])olice officer stationed at pre|cinct number 
ten, testified tliat he went with plaintiff to 1719 First Street, 
N. W., which had been given ])y Mattie Nixon! as her home 
address: that she did not live there and was unknown: that 

^ I 

he then went to the place of business jof defendant 
10 and verified llie address iiiv(ui ])v Matjlie Xixon as 

‘ • I 

being that at which he had called: that t|li(* defendant 
did not give him anv other information concerning* Mattie 
Xixon. i 


C. P. Cox, a d et(‘ctive stationed at Detective Headquar¬ 
ters, testified that he was called u])on to investigate the 
case, and that the description of Mattie Xixon was recog¬ 
nized by him as ])eing the description of a woijnan who was 
in the habit of procuring a position as servant for the ex¬ 
press purpose of theft, and that she was wanted by the De¬ 
tective Bureau, which had 011 recoi’d six 011 seven com¬ 
plaints against her for like thefts, and that sh(‘ was uiuhn* 
indictment: that in investigating the case he! went to the 
employment agency conducted by defendant, and that the 
defendant said she could give him no information coiu'ern- 
ing the said iMattie Xixon other than tin' home address 
which Mattie Xixon had given her, and which ivas stated to 
be 1719 First Street, X. W., and that he callejl at that ad¬ 
dress, and that Mattie Xixon did not live thd'n', and was 
unknown; that he looked at the register kojJt by tlie d(‘- 
fendant, and found the entry showing the hon e address to 
be 1719 First Street, X. W., but that he was nqt shown any 
other entry or other information in the register I'elative to 
an investigation by the defendant of Mattie Xijxon, and the 
defendant did not tell him that she had made! anv investi- 

I % 

gation. ! 
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Tlie (klViulaiiti, Mrs. John T. C. Newsom, testified that 
on or about February 10th, 10*27, Mattie Xixon was sittiiii*; 
in her office, wh^Mi Major Humphrey of the Marine Corp-, 
wlio at that time was stationed at the Quantico Marine 
Barracks, but who is now in Haiti, as shown bv the records 
of r. S. MariiK* (\)r])s, and did not appear in Court, came 
to lier office and asked for a i*’irl to j^o to Quantico, and slie 
])ointed out Mattie Xixon, and Major Humj)hrey talked to 
lier, and took her with him to Quantico: that slie believed 

Mattio Xixon stav(‘d with him for some time, but she did 

• ■ 

not know the exact leiij^th of time, and that about one month 
after Major Humi)hrey employed her, he casually dro]>ped 
into her oilice, and volunteered th(‘ information that ‘‘Mat- 
tie Xixon was al- iMii'ht." 


'riio Foni't, in annonncinu' her tinding’, stated that al- 
ihon.u-h no objin-tion was made to this statement attributed 
to Major Huni])hrey, that the (’ourt regarded it as lu‘ar- 
say, and that sh(‘ disregarded it in arriving at her tinding. 

11 Tlu‘ (hdendant further testitied that on or about 

March lb, 192S, Mattie Xixon came back to her office 
and said she had just left Major Humphrey who had bccm 
ordered away: while she was there, defendant received an 
a])plication for a servant from Mrs. (Ireenlee, wife of ('om- 
mander Alfred Hebert (ireenle(‘, of the United States Xavy, 
and sh(‘ sent Mattie Xixon to Mrs. (ir(‘enlee, in whose (*m- 
ploynnmt slu' remained for not more than three days, and 
that on March 20. 1!>2S, Mrs. (rreenlee called defendant 
and said that .Mattie was leaving, and for defendant to smid 
her another girl: that def(‘ndant inquired of Mrs. (ir(*(‘nl(‘(' 
what wa< the mutter with Mattie, and Mrs. Hrecndet^ r(‘- 
])lied that .Matti(‘ was al- right, but felt the place was too far 
out for lu‘r. Defendant sent Dora (’riswell to Mrs. (Jreen- 
lee. 


The (’ourt, in announcing her linding, ruled that although 
no objection was made to this statement attributed to Mrs. 
Greenlee, that the C’ourt regarded it as hearsay, and that 
slie disregarded it in arriving at lu'r tinding. Mrs. Greenlee 
was not called as a witness. 


The defendant further testified that Mattie X’ixon came 
into her office on March 21, 1928, to obtain another posi- 
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tion, and defendant then sent her to Mrs. Jdnof, who had 
flailed in for a i>irh but that she did not give !Mrs. Janof 
any reference, and did not state that ^lattfc Xixon had 
worked for anyone in particular. 

The defendant also testihed that she made I no investiga- 
tion of Mattie Xixon at the time of sending hev to the plain¬ 
tiff, and recommended her l)ecanse she had re(ieived no com¬ 
plaints from Major IIum})hrey and (^ommander Greenlee, 
and because of what she had been told by Majpr Humphrey 
and Mrs. Greeidee; that she knew she was required by lavr 
to investigate* rt‘f(‘rences but did not know she Iliad to record 
the results of same. | 

I 

Commander (now Captain) Greenlee testified that he 
was living with his family at oolO :>9th Street, Xorthwest, 
from before March IG, lh2S, to date; that hijs family had 
employed numerons servant girls about that Hme; that he 
recalled the name Mattie Xixon and associajed it with a 
servant who came to his house on or about Mqreh IG, 1928, 
and staved onlv two o]- three da vs, bnt he could not describe 
the girl; that he recalled the name Dora Gris\|'ell and asso¬ 
ciated it with a servant who came to his honk' not earlier 
than March 20, 1928, and staved onlv two ol three davs; 

but he (*ould not describe the girl; tlnjt he did not 
12 give either girl a reference, and wonld npt have given 
them a f;ivora1)le rcferiuice from the viery fact that 
thev staved snc'h a shoi't time, bnt that thils in no wav 
impugned the honesty of eitlu'i* of th(‘m; that ijii his twenty- 
one vears of man*ied lift* his familv had had onlv one theft 

« • I • 

whi(*h they felt could be attrilnited to a serv^int, and that 
occurred seven or eight yeai*s ago; that seijVants in his 
house had access to the kinds of goods alleged!to have been 
stolen from plaintiff; that s])ecitically he had hiid no reports 
from his family of anything missing or stolen around 
March, 1928; that he kee])s in touch with thje conduct of 
affairs at his house and felt that he would have|l)een advised 
if any theft had taken ])lace. | 

Under notice to ]u-oduce sei’ved by ])lainti|ff, defendant 
produced the records of her business during the years 1927 
and 1928. Defendant ke])t her records in two separate 
books, an “employers' book'’ showing applicatfons for serv¬ 
ants, and a “helps’ book” showing applicatibns for jobs. 
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The employers ‘ l)ook" sliowed tliat defeiulant liad ])laced 
Mattie Xixoii witli llio follo\vinc>' employers: 

Book 1920-1927, ]>aii(‘ 191: Feb. 10 27, Maj. lliinpdirey, 
Qiiaiitieo, (V)ok-.\laid, Mattie Nixon, $50 (i\Io.). 

Book lf>27-lt>29, ])a,iiY‘ 150: Mar. 15 2S, Mrs. (JiH'oidiM', 

Wash 

5510 59. (1. 5S!M), (’ook, .Matli(* Nixon, $50. 

Dora Criswell 

Book 1927-1!)29. ])a-e 159: .Mar. 21/28, Mrs. Janof. 4511 
2n(l, (J.II.W., .Matti(‘ Nixon. Slay, $10 (wk.). 

(I.II.W.: (l(*n(‘ral housework. 

Stay: S(M-vant lo sleep on premises. 

5'he *‘ll(‘l])s' book** showed tlie latest address of .Mattie 
Nixon as follows: 

.Mai’cli 15, 0928. .Mattie* Xixon, 1719 First Street N. W., 

Kof. $2.00. 

5'h(‘ reu-iste‘rs showed that no record was ke]")! of tlie 
r(*sults of any investij^ation of refei*ences made by defend¬ 
ant. 5*lu‘ entiles in the book were all in ])encil. 

The foreiioini:’ is the substance of all the testiinonv bear- 
in^- n})on the issiu* in the case, and the (Mnrt thereupon 
found for d(‘fi‘ndant, and thereafter judpnent for defend¬ 
ant was enterod. to which tindinii', the plaintilf, by her 
('ounsi‘1, tluni and there took an exception on the Jiround 
that said tindini:,’ was contrary to law. the facts in the case 
b(‘ini;' le.e.ally insufticient to su])i)ort the hndin^U' under the 
law. whieh c*xceptiou was then aiul there allow(‘d by the 
(*ourt. 

15 And thereu])on the said exce])tion was duly noted 

and allowed as aforesaid, and duly entered upon the 
minutes of tlu* Court, and because matters and thin<;-s here- 
iuliefoiH* ]'ecit(*d arc* not matters of record, in order to make 
the saint* a part of the record herein, which is liereby 
ord(‘red, so that the* ])laintiff may have her case reviewed on 
appeal, the ])laintiff by her attorneys, moves the Court to 
sii^n and s(*al this, her bill of exceptions to have the same 
force and c*ff(‘ci as if the said exceiition- had been separately 
siii’ned and sc‘aled which motion is i;‘ranted by the Court, and 
thereu])on the iilaintiff tenders this, her bill of excejitions, 
and recpiests the (’ourt to sign and seal the same, whieh 
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is accordingly done, now for then, this 28th d|y of Febru- 
arv, 1930. i 

MAKY O’TOOLE. 

MARY O’TOOLE, 

I Judge. 

! 

14 Desiguafiou of Record. \ 

Filed February 25, 1930. | 

i 

The clerk of said Court will please ])repare |a transcript 
of record to the Court of A])i)eals in the above entitled 
cause to include the following: | 

1. Plaintiff’s Declaration. I 

2. Defendant's Pleas. i 

3. Finding and Memorandum of Judgment.! 

4. IVrit of Error. I 

5. Assignment of Errors. I 

i). Memorandum of Submission of Bill of Exceptions. 

7. Bill of Exce])tions. | 

8 This Designation. I 

LEOX PRETZFETJdER, 
JOSEPH D. .mileKky, 

At to megs fo)\ Ptaiutiff. 

I 

I 

15 2^Iunicipal Court of the District of Coluiiibia. 

United States of America, i 

District of Columbia, ss: I 

I, Blanche Xeff, (Jerk of the ^lunicipal c[)urt of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 15, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to chrection of 
counsel herein filed, copy of which is made part bf this tran¬ 
script, in Couse, at Law, Xo. A-6544, wherein Bbrtha Janof 
is the plaintiff, and Mrs. J. T. C. Xewsom is the defendant, 
as the same that remains upon the files and ojf record in 
said Court. | 

In testimony whereof I hereunto subscribe m^’ name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of March, 1924. | 

[Seal Municipal Court, District of Columbija.] 

BLAXCHE X®FF, 

I Clerk. 
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Endorsed on eover: District of Columbia Municipal 
Court. Xo. oKJ."). Bertha Jaiiof, ])laintiff in error, vs. Mrs. 
John T. Xewsoin. tradinn-. Sic. (’ourt of Appeals, District of 
Columbia. Filed ^lar. 24, 1930. Henry W. Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA | 

I 

January Term, 1930. | 


No. 5165. 


BERTHA JANOF, PLAINTIFF IN ERROR, 

vs. 

MRS. JOHN T. NEWSOM, TRADING is THE 
EUREKA EMPLOYMENT EXCHANGE, 
DEFENDANT IN ERROR. 


IN ERROR TO THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA. | 


BRIBF FOR DEFENDANT IN ERROR. 


STATEMENT OF CASE. 

Plaintiff in error (hereinafter, plaintiff) the 

defendant in error (hereinafter, defendant)! in the 
Municipal Court for violation of a statutoiy duty. 
(See Eniploynient Agency Act of June 19, !l906, as 
amended; Code, D. C., 1929, Title 20, Pt. j 9, secs. 
941-951, inclusive.) i 

I 

In her declaration plaintiff alleged that on ^nd prior 
to March 21, 1928, defendant conducted an | employ¬ 
ment exchange, by name ^‘Eureka Employinent Ex¬ 
change,’’ in the District of Columbia; that jon said 
date in response to plaintiff’s application, defendant 
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i?ent a servant, Mattie Nixon, to plaintiff^ home; 
that bv law defendant was under a dutv ‘‘whenever 
possible, before recommending; or sending said servant 
. . . to obtain the names and addresses of former 

employers or persons to whom the said (servant) was 
known, and to enter such information in a register 
kept for that purpose, and to communicate orally or in 
writing with at least one of the persons named as refer¬ 
ence by thci said (servant), and to keep on file in the 
defendant's place of business the result of such investi¬ 
gation’’; but that defendant failed to obtain such 
references, make any investigation and to communicate 
with any person named as reference, although it was 
possible for defendant to do so; that the said Mattie 
Nixon was a thief, and on March 22, 1928, stole and 
carried away certain property of plaintiff [Rec., p. 2)\ 

and that defendant’s violation of dutv aforesaid was 

% 


the proximate cause of j'daintiff’s loss, for that an 
investigation “AS REQUIRKD BY LAW” would 


have disclosed said Mattie Nixon 


“PERSON 


UNWORTHY OF TRUST”; ad damnum, Nine Hundred 
and Sixty-Five Dollars (SOGo.OO). {Rcc., p. 3.) 

Thereto defendant pleaded, denying all violations 
of duty owed plaintiff or failure to investigate Mattie 
Nixon’s references as required by law, or that an in¬ 
vestigation as required by law would have disclosed 
said Mattie as a thief or })erson unworthy of trust; 
and defendant alleged that before sending Mattie to 
plaintiff she; communicated orally with at least one 
reference, and that said reference represented herself 
as being without complaint against Mattie: that to the 
best of defendant's knowledge and belief Mattie was 
honest and rej)utable, and that she was without infonna- 
tion or belief whether Mattie ever reached plaintiff’s 
home and/or stole any property as alleged; that plaintiff 
had never paid or tendered defendant any fee regarding 
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the employment of said servant, and there was! no legal 
relation between plaintiff and defendant; t^at any 
loss plaintiff suffered was due to her own negligent 
exposure of her goods to the alleged thief. (/?ec., 
pp. 3-5.) I 

At the trial plaintiff testified that on !Mnrch 21, 
1928, she telephoned defendant for a servant, and 
defendant answered that a woman named| Mattie 
Nixon was available; that she had sent Mattie to an 
Army officer (unnamed) about a year before, and she 
recommended Mattie as all right; that defendant 
sent Mattie to plaintiff, and when Mattie arrived 
plaintiff “ASKED HER FOR HER REFEI^ENCE, 
AND THE SERVANT REPLIED SHE HAD kONE,” 
but plaintiff kept her because defendant had ^ent and 
recommended her. {Rec., p. S). That the ne^t morn¬ 
ing in plaintiff's absence, Mattie committed tjhe theft 
complained of; that plaintiff communicated ^ith de¬ 
fendant to advise her of the theft and verifv jMattie’s 
home address, which defendant gave as 17i9 First 
Street Xorth.west, but Mattie did not live there] {Rec., 
pp. S-9.) j 

C. P. Cox, a detective, testified for plainiiff that 
the description of Mattie Nixon fitted that of a woman 
in the htibit of working as a servant for the purpose of 
theft, who was under indictment and wantedi by the 
police for six or seven similar complaints; that in in¬ 
vestigating plaintiff’s case he called on the defendant 
who said she could give him no information about 
Mattie except the home address Mattie gave, which 
proved false; that he looked at the register kept by 
defendant and verified the home address enfiy, but 
was not shown anv other entrv or informatioik in the 
register relative to any investigation of iVIattie made 
by defendant, nor did defendant tell him she had made 
any investigation. {Rec., p. 9.) \ 

G45-H—I 
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Earl C. Rhue, a police officer, testified for ]')laintifT, 
in corroboration of Detective (’ox repirdinjz: Mattie’s 
false address, and absence of other iiiforiiiation con¬ 
cerning her. {Rec., 0.) 

For the def^^nse, defendant testified tiiat about 
J'ebruary 10, 1927, one Major Huni])hr('y of llie Marino 
Corps came to her office and after imerviewi’ig Ma.ttie 
Nixon who was there waiting for a job, took her with 
him to Qiiantico: that about a month later he called 
at defendant's office and informed her that dNhittie was 


all right: that about March lo, 192S, M.-ittie returned 
to the office for anoth.er job, stating Ma.jor Ilum])hrey 

had been ordered awav. Fh.at (hhuidant th.en '•('ut 

* 

Mattie to Mrs. (Ireenlee, wife of ('ominander (now 
Captain) (Ireenlee of th.e rn.ited Sta.t<‘s Navy. wh.ere 
Mattie stayed not more than three days: and tluit on 
March 20, 192S, Mrs. Creenlee tel(‘])ha)ned defendant for 
another girl: “that defendant iiujuired of Mrs. (Iree’dee 
WHAT WAS THE MATTER WITH MAd'TlE. and 
Mrs. Greenlee replied that Ma.ttie was all right but 
felt that the place was too far out for lua*": wh.ereu])()n 
defendant sent Dora (’riswell to Mrs. (Ij-t'cmlee. iRcc.. 
p. 10.) That Mattie came iiito the office on March 
21. 1928, for aiuUher job and defendant sent lier to 
plaintiff. Defendant denied tha.t >he told ]daintiff 
Mattie had worked for anyone in ])articular, or that 
she gave plaintiff any reference concerning Matti'u 
Defendant further testified that she made no investi¬ 
gation at the time of sending Mattie to ptaintiff because 
of ^AVHAT SHE HAD BEEN T(^LD BY MAJOR 
HUMPHREY AND .MRS. GREENLEE." {Ree.. /;/;. 
10-11.) 

Commander, (now Captain) Greenlee testified for 
defendant as to his family and residence, and that he 
recalled the names flattie Nixon and Dora ('riswell 
and associated them with two servants who worked 


O 


at his house in March, 1928, for a few days edch; that 
he would not have given them favorable references 
from the very fact that they stayed such a short time, 
but that IN NO WAY IMPUGNEjo THE 

HONESTY OF EITHER OF THEM; that h^ kept in 
touch with affairs at his home and in his twpnty-one 
vears of married life there had onlv been one theft 

V I 

(eight* years ago) which they felt could be attributed 
to a servant; that servants in his home haji access 
to the kind of goods alleged to have been stolen from 
plaintiff. (Rec., p. 11.) I 

Defendant also introduced the records of her business 
in evidence; an ‘‘employer’s book” and a “help’s book,” 
which appear 7?ec., pp. 11-12. \ 

U})on these facts the Court entered a general finding 

in favor of the defendant, and entered judgment thereon; 
with exceptions by plaintiff on the ground that said 
finding was contrary to law. {Rec., p. 12.) 


ARGUMBNT. 

Defendant submits that the judgment of th^ Court 
below should be affirmed for the following reasons: 

1. The defendant has not violated any duty owed 
the plaintiff : defendant did communicate orally with 
one of Mattie Nixon’s references as required by law. 

2. The duty of recording the results of the jinvesti- 

gation did not run in favor of plaintiff; but e\’pn if it 
did, defendant’s failure to record the results | of her 
investigation of Mattie Nixon was not the prpximate 
cause of any loss sustained by plaintiff. | 

3. Plaintiff did not reh' on defendant’s investigation, 

but was charged with actual knowledge that | Mattie 
Nixon had no references, and assumed the riskj of the 
honestV of the servant. i 


I 

i 

I 
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4. The finding of the Court below is supported by 
the law and evidence. 


I. 

The Defendant Has Not Violated Any Duty Owed the 
Plaintiffi: Defendant Did Communicate Orally with 
One of Mattie Nixon’s References As Required 
by Law. 

A. The Statute Itself. 

At the outset it is important to mark the limitations 
of plaintiff's claim against the defendant. There is no 
privity of contract between the parties. There is no 
claim of fraud. Plaintiff limits herself in her declara¬ 
tion to a claim for violation of a statutorv dutv; 

That “an investigation as required by law 
would' have disclosed that the said Mattie 
Nixon was a person unworthy of trust . . . ." 
(/?cc., p. 3.) 

It is significant, therefore, in view of this fact that 
plaintiff scrupulously avoids any critical discussion 
of the statute on which she grounds lier action. 

The statute in question, the Employment Agency 
Act of June 19, 1906, as amended (See Code, D. ('., 
1929, Tit. 20, Ft. 9, sec<. 941-951, inclusive), is definite 
in scope and clear and unmistakable in language. 

The charging part of the statute is particularly definite 
and unmistakable: 

“Sec. 947. Register — referenees. It shall be 
the duty of every such licensed person . . . 

to keep a register, approved by the commissioners, 
in which shall be entered, in the English language, 
the date of the application for employment, 
the name and address of the applicant to \vhom 
emplovment is promised or offered, the amount 
of the. fee received, and WHENEVER POS- 


I 

I 

I 


SIBLE, THE NAMES AND ADDRESSES OF 
FORMER EMPLOYERS OR PERSONS TO 
WHOM SUCH APPLICANT IS K^^OWN. 
Such licensed person . . . shall alsb enter 
in a separate register, approved by the Com¬ 
missioners of the District of Columbia, | in the 
English language, the name and address of every 
applicant accepted for help, the date of such 
application, kind of help requested, the| names 
of the persons sent, with the designatioh of the 
one employed, and the amount of the fee received. 
The aforesaid registers of applicants fpr em¬ 
ployment and for help shall be open I during 
office hours to inspection by the said commissioners 
or their agents, ... It shall be the duty of 
everv licensed person, WHENEVER POSSIBLE, 
TO COMMUNICATE ORALLY OR IN WRIT- 
INCl WITH AT LEAST ONE of the persons 
mentioned as references for every applicant 
for work in private families . . . apd the 

result of such investigation shall be kept on 
file in such agency . . . .^^ | 

The limitations of this statute are self-apparent, 
and almost demonstrate themselves: | 

1. The agency need not refuse to list the Servant 
as an applicant for employment for lack of references. 

Sufficient if it obtains ‘AVHENEVEr| POS¬ 
SIBLE the names and addresses of Iformer 
employers or persons to whom such apjplicant 
is known.” (See supra.) | 

2. The names and addresses of the references 

proceed from the servant as the only person in ppsition 
to give them. | 

3. The servant can hand-pick the references: |choos¬ 
ing the favorable and withholding the unfavorable. 

4. The references do not even have to he forni/er em¬ 
ployers, but merely ‘‘PERSONS TO WHOM SUCH 

APPLICANT IS KNOWN.” (See supra.) \ 


i 

I 
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5. The agency is not bound to refuse to place the 
servant because her references can not be reached 
or will not answer. 

. It shall be the duty of every li¬ 
censed person WHENEVER POSSIBLE to com¬ 
municate orally or in writing with at least one 
of the persons mentioned as references . . . 
(See supra,) 

6. The agency may in good faith select at random 
any one among the already hand-picked references 
handed out by the servant. 

7. No time is specified at which the communication 
must be made. 

Sufficient if a communication or check is 
made at each substantial change in the servant’s 
situation. For example, if investigation be made 
before sending servant to job No. 1, which is 
not open when she arrives, no new communi¬ 
cation is necessary before sending her next day 
to job No. 2. 

8. The agenev is not bound to verifv the identitv 
of the reference or the accuraev or veracitv of the 
statements received from the “reference.” 

9. The agency may “COMMUNICATE ORALLY 
OR IN WRITING.” 

Congress deliberately uses the broadest term 
known to the language to express the inter¬ 
change of thought between two persons. 

“Communications . . . include every method 
by which one person can derive impressions or 
information from the conduct, condition or 
language of another.” Danforth, J., in Holcomb 
vs. Holcomb, 95 N. Y. 316, 325 (1884). 

The method may be direct and personal, as 
by interview: or direct merely, as by correspond¬ 
ence or telephone; or indirect, as by messenger 
or agent. 


10. The statute does not prescribe either the scope, 
character, or extent of the communication. 

Any communication, however inartificial, which 
iiujuires into the character and coijipetency 
of the servant to perform the work for which 
she seeks employment will do. j 

11. The aaenev is under no dutv whatsoever to 

^ . i 

advise the housewife of the results of the investigation, 

or to permit the housewife to see its books. T?he duty 

of ]-('p()rt, record and inspection runs to the commissioners. 

‘‘The aforesaid registers of applicknts for 
employment and for help shall be opeh during 
oflice hours to inspection by the said I commis¬ 
sioners or their agenis.^’ (See supra.) \ 

\ 

In other words, if any employment agenc}^! obtains 
from an api)licant for work the names and Addresses 
of such former employers and/or persons who know 
her, as the servant may consent to give it, lind then 
the agency in good faith communicates orally or in 
writing with any one of said references concerning 
said ai)plicant’s character and competency ifor the 
work sought, the agency has satisfied the duty of 
investigation recpiired by the statute. | 

Plaintiff attempts to extend the statute by impli¬ 
cation; she wants the defendant to investigate the 
address the servant, gives {Plaintiff's brief, \p. 15.) 
There is no such statutory obligation; and when the 
entire statute is read, and when it is noted tvhati meagre 
fees Congress permits the agencies on the one hand, 
and the services which it exacts on the other, it is 
clear why C.'oiigress cut down the investigation required 
of the tigency to a minimum. I 

^‘Sec. 94S. Fees . . . Employment! . . . 
agencies shall be entitled to receive in advance 
from an employer, for male or female employees, 
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txL'o dollars eacli; Provided, That SUCH FEE 
ishall entitle said einplover to AT LEAST 
THIRTY DAYS’ SERVICl*: from said male or 
female employee, or FROM OTHER EM¬ 
PLOYEES AT THE SAME RATE OF WAGES 


to be furtiished by said exrrployinent 
agencies. 

“Employment . . . agencies shall be en¬ 

titled to receive in advance from the applicant 
for work or em])loyment, either male or female, 
one dollar each, one-half of which is to be returned 
on demand if such applicant is not secured a 
fair opportunity of employment u'ithin fifteen 
days after the receipt of said original fee of one 
dollar ;i Provided, That where the male or female 
employee receives employment at a rate of 
wages of twenty-five dollars per month or more, 
said employment agency shall, on obtaining 
employment for sxich employee, receive an addi¬ 
tional one dollar from such employee: Provided, 
That the whole fee and any sums paid by the 
applicant for transportation in going to and 
returning from such employer shall be refunded 
within four days of demand, if no employment 
of the kind applied for was vacant at the place 
to which the applicant was directed: and provided 
further, That it shall be UNLAWFUL for anv 
employment . . . agency to receive more 

than the fees set forth in this section . . 


In short, for tiro dollars the agency must furnish 
the employer one hundred Kawants if it takes one 
hundred servants to give the employer “THIRTY 
DAYS’ SERVK'E . . . AT THE^SAME RATE 

OF WAGES.” Or for one dollar it must search high 
and low, far and wide, for FIFTEEN DAYS to place 
a servant, and then if it fails, it must refund the servant 
fifty cents. Or if it innocently sends the servant to a 
location and the employer has chanced to pick up a 
servant the dav before but failed to notify the agenev, 
SO that there is no position vacant when the agency 


dispatches the servant, the agency must refund the 
servant the entire dollar plus all cost of tran'^portation 

to aj}d from the place u'hcre she teas sent. \ 

L 

And further before it can (pialify to receive these 
legal fees, the agency must— I 


Sec. 942. Procure a license from the Com¬ 
missioners; I 

Sec. 942. Pay an annual license fee (jf twenty- 
five dollars; | 

Sec. 944. Post a sui*ety bond in th^ penalty 
of one tliousand dollars: | 

Sec. 94(). Hire an office in a buildi|ng where 
no boarders or lodgers are kei)t, meals served, 
or persons slec]); | 

Sec. 947. Keep at least two separatej registers, 
to be a})j)roved by the Commissioners;| 

Sec. 94S. (live each a])plicant for| employ¬ 
ment or lu‘lp a ^])ecial receij^t with thjs section 
(948) printed in full on the back; | 

Sec. 949. Not solicit any employecj to leave 
one master for anotlier: I 


—and then pay all ov('rhead of correspondence, tel- 
phone, heat, light, etc., furnish the office, an^ make a 
living for its proprietor. I 

It can hardly be seriously argued that | Congress 
did not act deliberately when it cut down the duty of 
investigation to— | 


I i 


. . WHENEVER POSSIBLE TO COM¬ 
MUNICATE ORALLY OR IN WRITING with 
at least ONE . . . REFERENqE’’ (See 

Sec. 947, supra). \ 


As said above, the language of the statutej is plain, 
precise and unambiguous. It defies furthe^ simpli¬ 
fication and construction. Under such circumstances 
the duty of the C'ourt is not to reform but to enforce it 
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according to the expressed intention of the legislature. 

The words thejuselves best declare the intention 
of the legislature. See ^Maxwell. Statttks (7th 
ed., Bridgman, 1929) c. 1, sec. 1, ]). 1. 

“The courts have not legislative ])()wers. 

. They can not read into a statute soim*- 
thing that is not within the manifest inteniioii 
of the legislature as gathered from the statute 
itself." See 2.5 R. L.. Stdhilcs, S(*e. 21S. 


B. 


Defendant ('ompeied With the Siatute. 


It is to be remembered that the only issue raised by 
plaintiff in this ease is that Mattie Xixon was a thi(‘f, 
and the onhi claim of liability against dehmdant is 
that “an investig;ition AS RR(21TH1‘>1) B>V LAW 
would have diK*losed that the said Mattie Xixon was 
a j)erson unworthy of trust." (Her., /;. 2.) 'riu* claim 
goes solely to Mattie’s character, not to h(‘r eom- 
j)etency or efficiency as a servant. 

Defendant contends that when Mrs. (Ireenle(‘ t(‘le- 
])honed her on March 20, 192S. and asked her to send 
a servant in Mattie’s ])lace, and “defendant imiuired 
of Mrs. (ireenlee WHAT WAS THK MATTKR WITH 
MATTIK, and Mrs. (Ireenlee replied that Mattie was 
ALL RKHIT, but felt that the ])laee wa.s too far out 
for her" {Rec., p. 10 )—she complied with both the 
letter and spirit of the statute and fulfflh'd the only 
duty in the j)remises which she owed the plaintiff'. 


1. She had communicated orally with a 
former employer of the servant. 

2. She had acted in good faith in talking 
with said former em])loyer, in an honest effort 
to reach the difficultv between the servant and 
employee*. 

3. The iiKpiiry went both to the character 
and the com})etency of the servant. 

4. The servant had been doing the same 
work at Mrs. (Ircenlee's that she was going to 


I 

do at Mrs. Janof's (the plaintiff). \(Rec., pp, 
S\ 10, 11, 12.) ' I 

o. Onh’ one day elapsed betweci^ the con¬ 
versation with Mi-s. (Ireenlee on j^larch 20, 
1928, and the dispatch of said servant to Mrs. 
Janof on March 21, 1928. ! 

(>. There was no change in the! servant’s 
circumstance or new employment between the 
time of the conversation with. Mrs. (Ireenlee 
and her dis])atch to Mrs. Janof. 

7. Defendant wa^ under no duty to Mrs. 
Janof to communicate to her either the fact 
that she had talked to Mrs. (Ireenlee, or the 
gi'^t of the conversation. ! 


Furtlier defendant is corroborated both bv her 

I 

records showing that she sent Dora Criswell to ]Mrs. 
(Ireenlee (Rec., p. 12) and by the testimony df (kij)tain 
(Ireenlee, who testified tlxat in his twemvd)ne vears 

‘I 

of married life there had been only one tljeft (eight 
years ago) which his family felt could be hffi'ihtitcd 
to a servant, and th.at h.e recalled both Mai tie Nixon 
and Dora (h'iswell as servants wlio had worked at his 

I 

home a few days in March, 1928. {Rec., p[ 11.) 

The Court will take judicial notice that the|tele})hone 
was a common, established means of busifiess com- 
munication at the time of the ])assage of t|he act in 
question, 19()(), and falls within the classification of 
oral communication. Further, let it be n|)ted that 
the telephone in this case was the only econopiical and 
convenient means of communication unless ^lefendant 
was to lock u]) her office and go out to (Jiev\j (Jiase to 
pay a personal call on Mrs. (Ireenlee. | 

Plaintiff attempts to make capital out of defendant’s 
statement that defendant ‘‘made no investilgation of 
Mattie Nixon ai the time of sending her to plaintiff.” 
{Rec., p. 11, Plaintiffs Brief, 9.) It is truc| that de¬ 
fendant made no investigation on March [21, 1928; 
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but she had ihade an invosticiation on March 20, 1928, 
and there had been no change in the servant’s con¬ 
dition or employment overnight. Tlie point merits 
no further consideration. 

Plaintiff also attempts to spin out a theory that 
Mattie was generally incompetent. (Plaintiff's Brief, 
22.) Inasmuch as this theory is unsupported by a 
scintilla of evidence, it is not worthv of notice. 
Plaintiff never suggested the point until her brief was 
filed. Her declaration raised no such issue (Rec.. 
pp. 1-3); she never mentioned it in her own testimony 
(Rec., pp. 8-9)\ and the record siiows, on evidence to 
which plaintiff made no objection, that both Major 
Humphrey and Mrs. (Ireenlee, ^Mattie’s two former 
employers, reported her to be ALL RKIHT. (Rec., 
p. 10.) The investigation required by law left Mattie 
with a clean slate. 

This defendant sincerely regrets that ])laintiff suffered 
loss, if any, but so far as she is concerned, the loss is 
da77unun absque ittjuria. 

II. 

The Duty of Recording the Results of the Investi¬ 
gation Did Not Run in Favor of Plaintiff, but Even 
if It Did, Defendant’s Failure to Record the Re¬ 
sults of Her Investigation of Mattie Nixon Was 
Not the Proximate Cause of Any Loss Sustained 
by Plaintiff. 

A. The Duty of Recokdixg the Results of the 
Investigatiox Did Not Run in F.wok of Plaintiff. 

The duty of recording the result of investigations of 
servants by employment agencies under Sec. 947 of 
the Act, supra, does not run to housewives, such as 
the plaintiff. In the first i)lace, the results are to be 
recorded in the agencies' private registers. No other 



person on earth, except the commissioners \cmd their 

I 

agents, is entitled to inspect the registers except under 
process of a court of competent jurisdiction, i It is not 
contended herein that plaintiff was a conjimissioner 
or agent of the commissioners. | 

In the second place, the communicationi itself is 
confidential, given by the former employei^ under a 
tacit agreement that it will not be disclosed. | 


‘‘When inquiry is made of a person I as to the 
character and capabilities of a formqr servant 
. . . The person who makes the inqjiiry is en¬ 

titled to the information which has copie to the 
])erson to whom the inquiry is addresse((l, and the 
statement that information has come to him, if 
honestly made in answer to the inqjiiry, is a 
])rivileged communication.'’ Loring, J.j in Doane 
rs. drew, ‘2‘2() Mass. 171, 177-17S: 107 N. E. 
(>20, L. H. A. lOloC’, 774, Ann. ('as. ll) 17A, 338. 


It seems strange, therefore, for plaintiff | to argue 
th.at the duty to record runs to a person wjho is not 
entitled to know the results of the investigation, or to 
insj)eet the registers where th.e recoixl is to| be kept. 

As ;i matter of f;u*t, the dutv to record rujns to the 
])ersons who are entitled to inspect the registers, the 
commissiotiers. It is a public, not a private duty, 
designed to ])rotect tlir morals of the community. 
Throughout the entire .act, the underlyiiig public 
interest which ('ongress was seeking to preserve was 
to make it impossible to operate bawdy hou[<es under 
the guise of em])loyment agencies, and tp prevent 
solicitation for immoral purposes under the pretext 
of seeking legitimate work. I 

‘'Sec. 943. Application . . . The Com¬ 
missioners of the District of Columbia! must be 
satisfied that the applicant is a persoh of good 
general character, or if a corporation, I that the 
officers thereof and those under whose | direction 
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the i)usinoss of the employment agency is to be 
carried on are persons of good general character, 
and may for tliat ]nirpose recpiire any other 
statements to be made in the application for 
the license or otherwise which said commis¬ 
sioners mav deem necessary. . . . Kverv 
• • % 

a])]dicati()n for a license shall be filed not less 
than one week jn-ior to the granting thereof, 
amd notice then'of shall be posted in the office 
of the su]K*rintendent of licenses of said District, 
and a wi’itten ])rot(‘M may be made by any 
person lagainst the granting of such license; 
and if said ])rotest is made, the said commis- 
sioiH'rs shall give a ])ul)lic hearing before a 
d(‘termination is made u])on such ap]>lication. 
.Vnv nerson who conducts or intends to conduct 

a ‘l()I)(;ix(; iiorsi:, skparatk and 

.\P.\irr from such em])loyment agency, shall 
not he gra.nted a license aniess the fact of con¬ 
ducting such lodging house is set forth in the 
a])plication. which fact sliall also be designated 
in th(‘ (‘('rtilicate of such license. 

“S(‘c. tUo. License (’ertifieate. Kverv license 

* ^ 

ci'rtificate shall contain the names of the ])ersons 
licenced i and a de>i‘rnation of the citv, street, 
numb(‘r. and floor of the h.ouse in which th3 
])erson licensed is authoriz('d to conduct such 
('m])loyn)ent ag(‘ncy. anti the mnnber and the 
dat(‘ of its issuance. Such, license shall not 
be used to i^rotect any other than the ])erson to 
whom it is issued, n<n' antj place other than that 
designated in the certificate, 

‘*Se<*. 94(>. Prohihitions. Xo agencv shall be 
located i!i rooins used for LlVIXCi PPPPOSKS, 
or in rooms wlu're HO.VPDKHS or KODdERS 
are ke])t or where Mhi.M.S are served, or PKR- 
SOXS SLEEP, or in the building or on premises, 
or in connection with a building or on premises 
. . . exce])t that no one shall be precluded 

from kee])ing an employment agency in an 
office building by reason of there being a cafe 
or restaurant in another ])art of said building. 

‘*Sec. 950. Character of employer — fraud. Xo 
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such licensed person shall send, or cause to be 
sent, any female as a servant or inmaie or per¬ 
former to enter any place of bad repute, house 
of ill fame or assignation house, or to ij^ty house 
or ])lace of amusement kept for immjoral pur¬ 
poses. or ])lace resorted to for the pjirpose of 
prostitution, or gambling house, the icharacter 
of which such licensed person could h:tve ascer¬ 
tained u})on reasonable inquiry. Noj such li¬ 
censed ])erson shall knowingly permit auy person 
of bad character, ])rostitutes, gamblers, intoxi¬ 
cated ])ersons or procurers, to frequ^^nt such 
agency. . . . Provided, That it Ishall be 

unlawful for enqdoyment agents or agencies to 
send :i]')])licants for enq^loyment to employers 
otlxer than those who have a])plied | to such 
a.gents or agxaieies for help or labor. Ifor viola¬ 
tion of any of the foregoing provisions of this 
section tlu‘ ])enalty shall be a tine of pot more 
tkan two luindnHl dollars and in defaul|t in pay- 
nu'iit tlunvof by im])risonn)ent in tl|).e work- 
house for a ])eriod of not more than one year, 
or both., at the discretion of the court. I . . /' 

I 

i 

. I . 

'rh.e ])urpose of tlu' obligation t(^ record is tp furnish 
tlu' coin'nissioners sonu' clieck on the character of ap- 
])licants handled by the agency, and some <»Suarantee 
that the agency is conducting a legitimate business. 
It can !iot b(^ argued that the ])ur])ose is to < 2 juarantee 
the hone.-ty of the a]p)licants, from the very j’act that 
tlu' wh.ole regulation of the Act goes j)riip.arily to 
moralitv. If honestv w(‘re involved, the agencv would 
be recjiiired to investigate and record all references, 
r{‘fer and transmit the report to the Police Deiiirtment, 
as is re({iiired of pawnbrokers. | 

Further, the ])enalty provided for failure tjo record 
is not a civil action by the housewife, but rqvocation 
of the agency's license by the commissioner?f, and a 
line not to exceed twenty-five dollars, and ii| default 

i 

i 

i 

j 
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imprisonment not to exceed thirty days. (See Sec. 
951, Act.) 

B. Even if the Di’ty to Kecoud Ran to Plaintiff, 
Defendant's Failfke to Rec'oiu) the Results 
OF Heu Investigation of Mattie Nixon Was 
Not the Phoximate ('ause of Any Loss Sus¬ 
tained HY Plaintiff. 

If plaintiff insists that the duty of defendant to 
record the results of Ikt investigation of Mattie Nixon 
ran in plaintiff's favor, she complains of the very thing 
which if it had been done would have thrown her out 
of Court, without having given luu- one iota of further 
protection. It stands ])roved of record that defendant 
recorded everything recjuired exc<‘]>t the results of 
her conversations with Major Ilun!]>h.r(‘y and Mrs. 
Creenlee. In the “1\(‘1|)'> book” a])pe,ared Mattie 
Nixon's name and the hom(‘ aaldress which she gave 
defendant. (Rcc.. p. L^.) In th<‘ “(Mn])loyer's book'’ 
appeared the nanu's and .-nidressc'^ of M.ajor Humphrey 
and Mrs. (Irecnlee, (/Ac., p. K\) If defendant had 
recorded the results of her conversations with Major 
Humphrey and Mrs. (Irecnlee. she would have written: 

•‘Major Humphrey: ‘ALL RKHIT."' 

“Mrs. Creenlee: *ALL RICHT, but place too 

f * •» 

ar. 

—and plaintiff would have been out of ('ourt. 

In the next >j)lace. what ])ossibl(' bearing could failure 
to record have had on tlu' alleged tlieft. Recording 
the matter noted above would not have ])revented 
the theft. Failure to record certainly did not aggravate 
it. Recording would not have furnished any furtlier 
clue for tracking down the thief. In short, failure 
to record had nothing to do with the injury complained 
of; it was not the proximate cause. 

‘‘Although a violation of a statute is negligence 
per se, there must be a causal connection between 
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the unlawful act aiul the injury, whicH must be 
shown in the ])lea(ling and b\' the proof— or 
tb.e action fails. If th.e injury wopld have 
occurred regardless of the violation of the statute, 
the defendant can not be said to be liable therefor. 
And u])on the ])laintiff rests the burden c^f proving 
that tlie defendant's unlawful act was the cause 
of the injury." See 20 R. (\ L., Negligence, 
Sec. ^^7. 


Ill ! 

Plaintiff Did Not Rely on Defendant’s Investigation, 
But Was Charged with Actual Knowledge that 
Mattie Nixon Had No References, and jAssumed 
the Risk of the Honesty and Competency of the 
Servant. I 


We now come to a i^art of the case which pijesents an 
interesting contrast between plaintiff’s inattention and 
reinissness before the alleged theft, and her Icare and 
solicitude thereafter. .\n examination of tike record 

i 

is illuminating. | 

1. When plaintiff called defendant on Ajarch 21, 
1928, she did not ask for a servant with references, 

.' _ ^ j ^ 

or inquire about the ])articular servant's references: 

“BKRTHA JAXOF: . . . she cklled the 

defendant by telephone on March ^1, 1928, 
for a servant. . . (Rec., p. 8.) | 

i 

2. Plaintiff testified that defendant told h(|r Alattie 
had been sent to an Army officer (unnamed i)about a 
year before, and she recommended her as Ibeing all 
right. {Rec., p. 8.) Defendant denied that ishe gave 
plaintiff any ex})ress reference concerning the servant 
or stated that she had worked for anyone in particular 
{Rec., p. 11), leaving the only recommend|ition an 
implied negallre recommendation that the investigation 
recpiired by law and defendant's own knowlMge had 


I 

I 
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disclosed no reason inakinjj it improper for defendant 
to send the servant to plaintiff. 

3. When the servant arrived, ])laintiff was put on 
notice that she had no references; 

^‘I^ERTH.V JAXOF: . . . when she ar¬ 

rived she asked her for her references, and the 
servant re])lied she had XOXIO. . . 

p. S,) 

4. Whereupon })laintilT did not proceed to telephone 
defendant for further information until after the theft; 
did not question the servant herself: did not eheck up on 
the servant's home address, which under Sec. 947 she 
must be taken to have known that defendant was 
under no obligation to do. She did not reject the 
servant, or suspend action: but accejUed this stranger 
without referenees into her home. 

At the trial plaintiff attempted to evade responsibility 
for this act of acceptance by testifying that she ac¬ 
cepted the servant i)ecause defendant had recom¬ 
mended her. The conflict of evidence has alreadv 

ft 

been noted, and the finding having been in favor of 
the defendant, the conflict must be resolved in her 
favor; from which plaintiff takes only an implied nega¬ 
tive recommendation th.at defendant knew nothing 
wrong about the servant and the investigation required 
by law had not diselosed anything. 

Apart from Sec. 947, supra, defendant was under 
no duty to plaintiff to investigate Mattie Xixon; and 
if plaintiff is going to rely on the law she must take it 
with its limitations. 

As a reasonable housewife she must have known 
that any servant in seeking emt^loyment would i)ut her 
best foot forward and suppress all unfavorable refer¬ 
ences. Under the law she must be taken to have 
known that the agency was recpiired to communicate 
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with only one reference. Under the law she tnust be 
taken to have known that the agency did no|t insure 
her goods against theft, or guarantee the honesty of its 
servants. Plaintiff did in the premises what any 
other reasonable housewife would have dobe; she 
called for the servant’s references. But she did not do 
what any reasonable housewife would have dope when 
she found the servant had no references, she |did not 
reject the servant or conduct a further inves|:igation. 
And her act of accepting the servant under thejcircum¬ 
stances, must be taken to have been at her d'vn risk 
of the servant’s honesty in fact. | 

Defendant pro])osed this theory of the case in her 
pleas; she advocated it at the trial, and insists on it 
now as sufficient to sustain the general finding of the 
C’ourt below. I 


The Finding of the Court Below Is Supported by the 

Law and Evidence. ' 


Plaintiff’ 


argues that the finding of the (’ouijt below 


is contrarv to the evidence, and that tlie fActs are 

% I 

legally insufficient to sui^port the same. But jit must 
be borne in mind that the C'ourt below made a i[iegative 
finding, against the })arty having the burden qf proof.’ 
Therefore the iiKpiiry is not strictly whether tlie nega¬ 
tive is adecpiately supported, but whether the dvidence 
compels a finding for tlie affirmative. I 


“A defendant’s bare denial of wrong prevails 
in the absence of evidence, and until prbof ade¬ 
quately supporting the affirmative is confirmed 
by verdict or finding. If follows that a \negaiive 
decision is unass.ailable, unless as ?natter^ of law, 
the evidence compels the contrary result.’ Stone, 
J., in Schendel vs. C’hicago, M. & St. iP. Ry. 
Co., 232 X. W. ()29 (Minn., October 24j 1930). 
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Here it doe^i not. 

‘ Plaintiff complains that part of defendant's testi¬ 
mony was hearsay. (Plaintiff's Brief, p. 6.) But 
the record shows that ])laintiff failed to o])ject to the 

same. Under such circumstances the hearsay becomes 

* 

legally competent evidence and will su])port the finding 
of the Court. 


“It If- well settled that incompetent evidence 
admitted without objection is to be regarded 
as sufficient to e>tal)lish the fact.” Sloss, J., 
in Mercantile Trust ('o. rs. Sunset Road Oil 
('o., 17() ('al. 401, : lOS Pac. 1037, 1039 

‘‘The court must give it the same effect as if 
it had in fact been legally admissible.’’ Stone, 
.1., in SlinglulT rs. Buii(l(‘rs Sii])])lv (’o., SO Md. 
7)57, r)0‘2: 43 Atl. 759, 7()1 (1S99)‘. 

“Being in the re(‘ord under those circumstanees 
it is some evidence tending to sup]')ort the find¬ 
ings made by the trial court.” Sturtevant, J., 
in Serv-I’-(Iarbag(' ('o. rs. Board of Health, 
*290 Pac. 519, .521 (C'.al. A]>])., .Inly 2{), 1930.) 


Therefore defendant’s alleged failure to produce the 
best evidence will not justify the aranting of a new 
trial, where there is no evidence contradicting that 
hearsay, now com]4aincd of for the first time on appeal. 

Mercantile Trust (\). vs. Sunset Road Oil Co., 
supra. 

Next, plaintiff complains that defendant failed to 
produce certain evidence. But plaintiff overlooks the 
fact that defendant did not have the burden of proof. 
So far as this reviewing ('ourt is concerned, the ques¬ 
tion is not whether defendant ])roduced weaker or 
stronger evidence at the trial; but whether giving 
such evidence as was j)roduced the highest probative 
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effect of which it is capable, the trial Court njiust still 
as a matter of law have found for the plaintiff. 

Covill vs. Gerschmay, 145 Ark. 269, 2^ S. W. 
609 (1920). i 


Such is the undisputed law for jury trial;! and in 
this jurisdiction where the finding of the codrt in a 
trial without jury has the same effect as the verdict 

I 

of a jury— | 


Goode vs. U. S., 44 App. D. C. 162! (1915) 
Kingan & Co. vs. Beall, 42 App. D. C. 48:7 (1914) 
Shelley vs. Westcott, 23 App. D. C. 135 (1904) 

the same rule must apply. | 

^^It is not enough that there is a ihere in¬ 
sufficiency of evidence, nor that upon (the evi¬ 
dence adduced the appellate court wpuld, if 
sitting as a trier of the facts, have reached a 
different conclusion than that arrivedj at by 
the jury or the trial judge in a juryj waived 
case.^’ Becker, J., in Haverstick vs. BrPokshire, 
28 S. W. (2d) 432 (Mo. App., June 3' 1930.) 

Finally, plaintiff argues the credibility of tllie testi¬ 
mony. {Plaintiffs Brief, pp. 9-10.) But that was 
a question on the motion for new trial, and is nqt before 
this Court for review. I 

Mundon vs. Greenameyer, 44 S. D. 4|i0; 184 
N. W. 257 (1921). j 


Any conflict in the evidence is concluded | by the 
finding of the trial judge, and this Court willj not go 
into the question of the weight thereof. i 


‘‘It was for the trial court to deterifnine to 
which it would give credence. . . . | It was 

a question of the weight of evidence, with which 
we have nothing to do.^’ Morris, J., in I Shelley 
vs. Westcott, 23 App. D. C. 135, 140|(19C4), 
supra. 
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The trial court had the witnesses before it, was in 
position to observe their demeanor on the stand and 
best determine which evidence was entitled to belief. 

“Such a decree, involving as it does a con¬ 
sideration of the evidence taken in open court 
and a determination of questions of fact, is 
entitled to great respect.’’ Robb, J., in Coxe 
vs. Ballard, 41 Fed. (2d) 420, 428 (App. D. C., 
:May 5, 1930). 

The evidence in the record has alreadv been dis- 
cussed in other sections of this brief, and defendant 
will not burden the Court with examining it here. She 
submits that the record clearly shows that plaintiff 
failed to sustain the burden of ])roof at the trial below, 
and likewise has failed to susiain the burden of this 
appeal to reverse the trial Court. 

CONCLUSION. 

Defendant respectfully urges that the judgment 
below should be affirmed. 

CHARLES H. HOUSTON, 
i Attorney for Defendant in Error. 




